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Mr. President, 300 Republicans stood 
over on the steps of the Capitol in late 
September 1994 and said: No money, no 
mandates. If we break our promise, 
throw us out. 

I thought we were the party on this 
side of the aisle of no Federal unfunded 
mandates. That was a big movement 
back then. Everybody got fired up 
about it. I heard it. I was running 
around the country trying to offer my-
self for higher office, which the people 
rejected. I know the great Contract 
with America was no more unfunded 
mandates. I remember Senator Dole 
saying when he was majority leader 
the first act on the part of the Senate 
was no more unfunded mandates. In 
fact, this unfunded mandate might be 
so large that according to CBO’s letter 
to us, they cannot calculate how much 
it will be, although they know it is 
enough to make it an unfunded Federal 
mandate. 

Why would we do that? Why don’t we 
do what Texas did? Texas did a very di-
rect thing. They said the first $25 you 
pay every month is exempt from State
and local taxes. It could be $30, it could 
be $35, it could be $40. Then we won’t 
have any argument about definition. 
We would not have to worry about 
whether we were subsidizing companies 
instead of consumers, and we would ac-
tually be giving a benefit to the indi-
vidual American—maybe there will be 
100 million of them 1 day—who sub-
scribe to high-speed Internet access, 
and we say no State and local taxes at 
all, none on you. 

The States have asked us to do that, 
and we have not done it. I don’t know 
why. That also is an unfunded man-
date, but it is not much money. The 
way we are doing it is a lot of money. 
It is at least hundreds of millions of 
State dollars a year, and the way this 
latest bill is written, it could be bil-
lions a year of State and local reve-
nues. 

I thought the National Governors As-
sociation letter was thoughtful and re-
spectful and acknowledged the hard 
work all sides have done on this issue. 
That is why it is such a hard issue, 
maybe, because it ought to be easy. It 
ought to be a small amount of money 
and a fairly simple issue. But it has 
been written into a complex issue with 
the possibility that it might run a 
Mack truck through State and local 
budgets. 

The National Governors Association 
yesterday suggested the proposal by 
the Senator from Arizona falls short of 
their hope of balancing the interests of 
State sovereignty and State responsi-
bility with the desire for keeping high-
speed Internet access free of excessive 
taxation. They talked about the spe-
cific issues I suggested in my letter to 
the chairman earlier this week and 
that formed the basis for amendments 
I have filed. 

One, the definition. Instead of using 
the definition of the original morato-
rium in 1998, the one we all agreed to in 
1998 and 2000, instead of saying let’s do 

that permanently or do that again, 
they have cooked up a new definition. 
This definition is the one that runs the 
risk of costing State and local govern-
ments so much. That is one. 

Second, the language—and this may 
be inadvertent and if it is, maybe I can 
ask the Senator from Arizona if there 
is a way we can agree on how to fix it. 
If we agree we do not intend to keep 
States from continuing to collect State 
and local taxes on telephone services, 
even telephone calls made over the 
Internet, then we ought to get that 
issue off the table, and surely we can 
find somebody who can write that in a 
sentence to which we can all agree. 

Then there is the term. I applaud the 
leadership of those Senators on the 
Commerce Committee who want to ad-
dress this issue. I think if we go 4 
years, which is better than permanent, 
but if we go 3 or 4 years, we run the 
risk of freezing into the law provisions 
that will be much harder for the Com-
merce Committee and the full Senate 
to change. Then there is the question 
of the so-called grandfather act which 
allows States already collecting taxes 
to keep doing that. 

Those are all the issues we have here. 
One is the definition, one is telephone, 
one is term, and one is grandfather. 
That is tantalizingly close, it would 
seem to me, but the one that makes 
the most difference is the definition, 
which means for the first time, States 
will not be allowed to apply business 
taxes to the high-speed Internet indus-
try in the same way they normally 
would other businesses for the first 
time. They are not collecting these 
taxes. 

The other issue is the language, we 
believe, in the latest draft and cer-
tainly the language in the House bill 
runs the substantial risk of over time 
costing the States up to $10 billion a 
year in sales taxes, and the House bill 
another $7 billion in business taxes now 
collected on telephone services. 

I do not want to overstate that point. 
That is not going to happen tomorrow. 
It is going to gradually happen as tele-
phone calls are made over the Internet.

So that would be my hope since we 
have narrowed it down to that, and one 
of them may not be an issue at all, but 
that is pretty close. I do not know 
much more that I can say about it ex-
cept—well, I can say a whole lot more 
about it. I have stacks of stuff and I 
will be glad to stick around and talk 
about it if anybody wants to. I do have 
the hearing I am expected to chair at 3, 
but I would say to the distinguished 
chairman from Arizona that I hope he 
understands I am not persisting in this 
just for the purpose of being obstinate. 
I feel very deeply, from my background 
as Governor, that it is important for us 
to respect the ability of State and local 
governments to fund their programs. 

Since I left the Governor’s office in 
Tennessee in 1987, Federal funding for 
education has gone from 50 cents out of 
every dollar to 40 cents. Most of that 
has gone to higher education. Our 

chances for job growth and a high 
standard of living depend to a great ex-
tent on the ability of State and local 
governments to properly fund colleges 
and universities and create schools our 
children can attend. 

Any time we take away resources 
from State and local governments, that 
does not sound like the Republican 
Party. President Reagan was giving re-
sources to State and local govern-
ments. President Eisenhower was giv-
ing resources to State and local gov-
ernments. Last year, we sent a welfare 
check to State and local governments 
of $20 billion, and this year we are talk-
ing about taking back up to at least $10 
billion a year. That is my objection. 

We could have a separate debate 
about whether the subsidy is warranted 
and, if it is, well, we could pay for it 
from here. But surely we would not 
send the bill to State and local govern-
ments. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Mr. President, I look 
forward to discussions with the Sen-
ator from Tennessee and the Senator 
from Delaware. As they know, we have 
a meeting with Secretary Rumsfeld in 
407 in about 20 minutes, and we are 
going to go back on the bill at 4. I 
would be glad to have discussions. 
Meanwhile, I hope there would be some 
amendments proposed by the oppo-
nents of the legislation, and we could 
dispose of them as we did yesterday 
with the Senator from Texas, who 
came forward with an amendment and 
we debated it. Unfortunately, neither 
the Senator from Tennessee, nor the 
Senator from Delaware, nor the Sen-
ator from Ohio have chosen to do so. 

Usually, I like to do business by 
amendments, debates, and votes. That 
is the way we usually like to move for-
ward legislatively. 

I look forward to that opportunity 
and also engaging in any discussions 
which the Senator would like. I want 
to assure him I am very confident in 
the sincerity of his views on this issue 
and his commitment to the issue. I un-
derstand his background as a very suc-
cessful Governor of the great State of 
Tennessee which gives him a perspec-
tive for which I am greatly appre-
ciative. 

We are still in morning business? 
The PRESIDING OFFICER. The Sen-

ator is correct. 
Mr. MCCAIN. I ask unanimous con-

sent that I be allowed to finish my 
statement, which I hope will be done 
by 2:55. If not, I ask unanimous consent 
to finish my complete statement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

THE FEDERAL ELECTION 
COMMISSION CHAIRMAN MUST GO 
Mr. MCCAIN. Mr. President, I was in 

Arizona recently, and by chance I 
watched C–SPAN airing the Federal 
Election Commission hearing on the 
issue of 527s. Let me assure my col-
leagues, it was both eye opening and 
appalling. 
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Once in a while, we have a public de-

bate in Washington that serves as a 
perfect metaphor for the cynical way 
in which business is sometimes done 
here. The argument over whether and 
when the Federal Election Commission 
should regulate new soft money fund-
raising groups provides us with one of 
those moments. In it, we can see how 
badly our election watchdog has served 
the public and the urgent need to fix it. 

The Chairman of the Federal Elec-
tion Commission, Bradley Smith, 
claims apparently some moral superi-
ority on the issue of 527s because as a 
Republican he stands in opposition to 
the Republican Party’s effort to ensure 
527 groups comply with the law. While 
some may look upon his views as prin-
ciples, I can only conclude that they 
again illustrate the same unfitness to 
serve on the Federal Election Commis-
sion he has shown since he was ap-
pointed 5 years ago. 

Despite claims that his contempt for 
the Federal elections laws was merely 
that of an academic commentator and 
that he would uphold the laws as 
passed by Congress if confirmed, Mr. 
Smith has made no secret since arriv-
ing at the FEC of his disdain for the 
Federal Election Campaign Act of 1974, 
as well as the Bipartisan Campaign Re-
form Act of 2002. He has done so once 
again in the pending rulemaking. 

Even after the Supreme Court deci-
sion in McConnell v. FEC, Mr. Smith 
has gone out of his way to criticize the 
Court’s decision and the law he is sup-
posed to enforce. In one public speech 
he said:

Now and then the Supreme Court issues a 
decision that cries out to the public, ‘‘We do 
not know what we are doing.’’ McConnell is 
such a decision.

Further evidence of Mr. Smith’s 
predilection can be found in an article 
in the May 3 edition of National Re-
view in which he writes:

Campaign reform passed Congress and was 
upheld by the Supreme Court because groups 
hostile to freedom spent hundreds of millions 
of dollars to create an intellectual climate in 
which free political participation was viewed 
as a threat to democracy.

This is perhaps the most inflam-
matory and inappropriate comment I 
have ever seen by an individual who is 
supposed to be enforcing existing law, 
affirmed in its constitutionality by the 
Supreme Court of the United States of 
America. To assert that proreform 
groups had somehow brainwashed Con-
gress and the Supreme Court is simply 
pathetic and solidifies my belief that 
Mr. Smith cannot administer our cam-
paign finance laws in good faith be-
cause he is incapable of putting his 
sworn duties above his personal opin-
ion. 

By the way, his treatment of Mr. 
Nobel, a witness before the FEC, was as 
bullying and as cowardly as I have ever 
seen anyone conduct themselves in our 
Nation’s Capital and clearly was an 
abuse of his authority as Chairman of 
the Commission. 

Mr. Smith’s views on the constitu-
tionality of the Nation’s campaign fi-

nance laws have been repeatedly re-
jected by the Supreme Court. Mr. 
Smith was dead wrong in his views 
that the Federal Election Campaign 
Act and its restrictions on contribu-
tions were unconstitutional, and Mr. 
Smith was dead wrong in his views 
that BCRA was unconstitutional. Mr. 
Smith seems to be incapable of accept-
ing the fact that the Supreme Court of 
the United States, not Mr. Smith, is 
the last word on the constitutionality 
of campaign laws and that it is his job 
as an FEC Commissioner to carry out, 
not thwart, the Supreme Court’s man-
date. 

I do not deny that Mr. Smith is enti-
tled to his personal views on the issue 
of regulating 527s. I am saying, how-
ever, that he is failing to fulfill his du-
ties as the chairman of a Federal agen-
cy and one who is sworn to uphold and 
enforce the law. Just as we would not 
tolerate the appointment of a pacifist 
to be Chairman of the Joint Chiefs of 
Staff or the Director of the FBI who 
believes the whole Penal Code should 
be null and void, so we should not ac-
cept a Chairman of the FEC who op-
poses campaign laws upheld as con-
stitutional by the U.S. Supreme Court. 

Knowing of his opposition to the laws 
he was sworn to uphold, I cannot fath-
om why Mr. Smith would have even ac-
cepted his current position in the first 
place, certainly now that the Supreme 
Court has proven him wrong and 
upheld the constitutionality of a law 
that he stated was ‘‘clearly unconstitu-
tional.’’ It makes no sense. It makes no 
sense for him to be charged with en-
forcing a law he so publicly opposes on 
policy and legal grounds. 

I know if I were in Mr. Smith’s shoes, 
I would do the honorable thing and re-
sign if I was so determined to carry on 
a crusade against Federal regulation of 
campaign finance. I would leave the 
FEC position to be filled by someone 
who believed in the job. 

If any of my colleagues think I am 
exaggerating about these FEC hear-
ings, by the way, they should get a 
tape from C–SPAN and look at it them-
selves. It was shocking. 

One very troubling aspect of the 
hearings was the way in which some 
Commissioners and antireform wit-
nesses joined in a chorus of complaint 
that ‘‘no one knew what Congress in-
tended to do’’ when it passed FECA in 
1974 and BCRA in 2002.

One witness testified that it took 
Congress 7 years to figure out what to 
do about soft money. I am somewhat 
amazed by such a statement because 
anyone who was in Washington during 
those 7 years knows that the main 
component of our bill—from the very 
beginning—was a ban on soft money. 
You can’t get much more definitive 
than a ban. What did take 7 years was 
convincing our opponents to allow a 
vote on the measure, and when we fi-
nally got our vote, we had clear ma-
jorities in both Houses. 

Some of the lawyers who testified 
that no one knows what Congress in-

tended to do in these bills were the 
very same lawyers who spent years 
urging Members to vote against BCRA, 
and argued its unconstitutionality be-
fore the Supreme Court. Give me a 
break. As witnesses to Congressional 
intent, they have zero credibility. Let 
me be clear on this: Senator FEINGOLD 
and I repeatedly told the FEC exactly 
what we intended to accomplish with 
our legislation, and the legislative his-
tory of FECA from 1974 is equally as 
clear. The only confusion in this area 
has been with the FEC itself and those 
Commissioners who just simply didn’t 
like the actions taken by Congress. 

The Commission’s hearings centered 
on the issue of regulation of so-called 
‘‘527 groups’’ that are raising and 
spending millions of dollars in soft 
money in the current presidential elec-
tion. These groups readily admit that 
their intended purpose is to influence 
the outcome of Federal elections. 
FECA has long required these groups 
to register as Federal political com-
mittees and comply with Federal cam-
paign finance limits. Unfortunately, 
because the FEC has misinterpreted 
and undermined the law, we find our-
selves in this unenforced regulatory 
limbo today. The 1974 law requires that 
any group with a ‘‘major purpose’’ of 
influencing a Federal election, and 
which spends more than $1,000 doing so, 
must use the same limited hard money 
contributions as the political parties 
and the candidates themselves. In re-
cent years though, the FEC slouched 
into the feckless and unjustified posi-
tion of not enforcing the law in the 
case of groups which avoided the 
‘‘magic words’’ of ‘‘express advocacy’’ 
but were set up and operated to influ-
ence Federal elections. Then, in 
McConnell, the Supreme Court itself 
made clear what many of us already 
knew—that the Constitution did not 
require an ‘‘express advocacy’’ stand-
ard, and that such a standard is ‘‘func-
tionally meaningless.’’ That’s the 
words of The United States Supreme 
Court. 

But here we are, with these groups 
openly flouting the law and openly 
spending soft money for the express 
purpose of influencing the presidential 
election while the FEC sits on its 
hands once again. Like the emperor 
with no clothes, those Commissioners 
just do not know what to do now that 
the Supreme Court has removed their 
‘‘express advocacy is required by the 
Constitution’’ rationale for failing to 
regulate political activity by the 527 
political organizations. As a result, 
these organizations remain busy solic-
iting and spending millions for the 
avowed purpose of influencing Federal 
elections. 

That the FEC’s lack of action under-
mines the law isn’t just my opinion. 
The Supreme Court confirmed this in 
its recent decision upholding the soft 
money ban. In McConnell v. FEC, the 
Supreme Court stated, in no uncertain 
terms, how we ended up in the soft 
money crisis to begin with. The Jus-
tices placed the blame squarely at the 

VerDate jul 14 2003 04:44 Apr 29, 2004 Jkt 029060 PO 00000 Frm 00028 Fmt 4624 Sfmt 0634 E:\CR\FM\G28AP6.070 S28PT1



CONGRESSIONAL RECORD — SENATE S4473April 28, 2004
doors of the FEC, concluding that the 
agency had eroded the prohibitions on 
union and corporate spending, and the 
limits on individual contributions 
through years of bad rulings and 
rulemakings, including its formulas for 
allocation of party expenses between 
Federal and non-Federal accounts. Re-
garding the allocation regulations for 
parties, the Supreme Court stated in 
McConnell that the FEC had ‘‘sub-
verted’’ the law, issued regulations 
that ‘‘permitted more than Congress 
. . . had ever intended’’, and ‘‘invited 
widespread circumvention of FECA’s 
limits on contributions.’’ That is a 
damning indictment of the behavior 
and performance of the Federal Elec-
tions Commission. 

Based on the recent hearings, it 
seems entirely possible that the FEC 
will once again abdicate its statutory 
responsibilities and refuse to end this 
new soft money scheme—or at least 
put off any action until the Presi-
dential election is over. In fact, FFC 
Vice-chair Ellen Weintraub recently 
opposed a rulemaking on 527 activity 
saying that:

At this stage in the election cycle, it is un-
precedented for the FEC to contemplate 
changes to the very definitions of terms as 
fundamental as ‘‘expenditure’’ and ‘‘political 
committee’’ . . . sowing uncertainty during 
an election year.

Ms. Weintraub further stated:
I will not be rushed to make hasty deci-

sions, with far-reaching implications, at the 
behest of those who see in our hurried action 
their short-term political gain.

Ms. Weintraub has no business look-
ing at the election calendar. That is 
none of her business. What is her busi-
ness is to enforce existing law accord-
ing to the law in the U.S. Supreme 
Court upholding its constitutionality. 
It should not matter to Ms. Weintraub 
whether we are in an even numbered 
year, an odd numbered year, fall, 
spring, winter, or summer. This is an 
incredible statement as to how politics 
affects a Federal commission that is 
supposed to rule on laws, not on polit-
ical campaigns. 

Of course, it is not that complicated. 
All the FEC needs to do now is simply 
enforce existing Federal law as written 
by Congress in 1974 and interpreted by 
the Supreme Court in a number of 
cases, including the McConnell case. It 
defies the whole purpose of the FEC, to 
say it should not properly enforce the 
law in the middle of an election year 
because such enforcement might affect 
that election. We want the law en-
forced. I have never heard of a regu-
latory agency that has any reference 
whatsoever to political campaigns. 

The fact the FEC has neglected to 
properly enforce the law correctly in 
the past is not a reason or justification 
for the Commission to continue failing 
to properly enforce the law, now that 
the Supreme Court has made clear the 
FEC was wrong. If the FEC fails to act 
now, the FEC will simply be treading 
the same destructive path it has fol-
lowed for a generation. 

We know systemic campaign finance 
abuses have usually begun when one 
political party decides to push the en-
velope and the FEC declines to act, 
leading the other party to adopt the 
same illegal tactics. In 1988, one party 
invented the use of soft money to pro-
mote their Presidential campaign, 
evading campaign finance rules. The 
Commission let them get away with 
this. This is well documented. The 
other party followed. 

In 1996, the soft money scheme was 
raised to an art form and the Commis-
sion did nothing. You have to ask 
whether the Commission has learned 
anything about the consequences of its 
failure to properly enforce the law. His-
tory proves it is imperative that the 
Commission act now. If it does not, we 
can rest assured both parties will soon 
be trying to out-raise each other in 
this venue, and a whole new soft money 
scheme will have blossomed. 

By the way, the reality is if these 
soft money 527s are allowed to stand—
they are now, we know, largely funded 
by Democrats. Who in the world 
doesn’t understand if you allow this to 
stand, then the Republicans will do the 
same thing, and understandably so? 
Just as in 1988 one party was allowed to 
do it, so the other party was able to as 
well. 

Much of the controversy at the Com-
mission has been ginned up by an art-
fully crafted misinformation campaign 
designed to persuade the nonprofit 
community—the 501(c)s—that any FEC 
action to rein in 527s would have the 
unintended consequence of limiting 
their own advocacy efforts. It is true 
certain campaign finance rules for 
spending by nonprofits are different 
than they are for political groups like 
527s. There is no immediate campaign 
finance regulatory problem with the 
501(c) groups. I repeat, there is no im-
mediate campaign finance regulatory 
problem with the 501(c) groups as there 
is with the 527 groups, and no need—no 
need to address 501(c) groups in this 
rulemaking. 

Some have suggested the agency do 
what Congress did when it passed 
BCRA: Issue a ruling but make the 
change effective after the election.

What these critics fail to recognize, 
however, is that Congress was creating 
an entirely new set of election rules in 
BCRA. All that is required here is for 
the FEC to properly enforce law that 
has been on the books for 30 years, and 
to abandon its wrong interpretations of 
the law as made clear in the McConnell 
decision. To issue new regulations now 
and make them effective after the 2004 
election would be for the FEC to say 
that ‘‘we know the law has been wrong-
ly interpreted for years but we are 
going to allow that to continue for the 
rest of this year, and then next year, 
we will start interpreting that law cor-
rectly.’’ This is simply not rational and 
it is an abdication of their responsibil-
ities. 

Finally, it is essential that the FEC 
act quickly to fix its absurd allocation 

rules, which govern the mix of soft and 
hard money a political committee can 
spend when it is supporting both State 
and Federal candidates. It is clear that 
a number of the current crop of 527s 
exist only to defeat President Bush. 
But through the absurd FEC allocation 
formulas, if these same entities also 
claim to be working in state elections, 
they could use soft money for 98 per-
cent of their expenditures—a complete 
end-run around the soft money ban in 
Federal races. 

Despite all the evidence, I am still 
hopeful the Commissioners will sum-
mon the political will to do the right 
thing now. There are some commis-
sioners who want to do the right thing. 
I want them to step forward and do it. 
But even if they do, the agency’s struc-
tural problems will be the same as they 
ever were. By unfortunate custom, 
three Republicans and three Democrats 
are chosen by their party leadership, 
usually with the express purpose of 
protecting their party’s interests, rath-
er than enforcing the law. It takes four 
votes for the Commission to take ac-
tion—a requirement that has been a 
recipe for deadlock and bipartisan col-
lusion and gave birth to the soft money 
problem we’re trying to put behind us. 

Last month I testified before the 
Senate Rules Committee on the issue 
of 527s. During my testimony I stated 
that one of the problems the FEC faces 
today is that some Commissioners, and 
in particular Chairman Smith, refuse 
to accept the Supreme Court’s conclu-
sions in the area of campaign financ-
ing. A decision by the FEC to abdicate 
its responsibility at this politically in-
convenient moment will only provide 
further evidence that it is time to start 
over. If the Commission has become 
too hopelessly politicized to do its job, 
then we must replace it with an agency 
that will. 

The FEC’s current difficulty in deal-
ing with an issue as straightforward as 
these 527 organizations spending soft 
money to influence the 2004 Federal 
elections, and the 3–3 ties at the Com-
mission when it recently considered an 
advisory opinion on this issue, are only 
the most recent examples of the need 
for fundamental FEC reform. With my 
fellow BCRA sponsors, I have intro-
duced legislation that would scrap the 
FEC and start over, using a new orga-
nizational structure and administra-
tive law judges to avoid deadlocks and 
take some of the politics out of the 
process. Whether we adopt this or some 
other basic reform, it is time for a 
watchdog with some bite.

I thank the President for his patience 
as I ran over the previously agreed-to 
time. 

This is a very serious issue. We are 
not going to give up on it. We didn’t 
work for 7 years to get campaign fi-
nance reform done and upheld by the 
U.S. Supreme Court to have a group of 
six people down there who are so politi-
cized that they refuse to enforce a law 
which was passed by this Congress in 
overwhelming numbers, finally, and 
upheld by the U.S. Supreme Court. 

VerDate jul 14 2003 04:44 Apr 29, 2004 Jkt 029060 PO 00000 Frm 00029 Fmt 4624 Sfmt 0634 E:\CR\FM\A28AP6.008 S28PT1



CONGRESSIONAL RECORD — SENATES4474 April 28, 2004
I want to tell them and all of those 

other people I watched on CSPAN who 
are trying to undermine this law that 
we will not let you get away with it. 
American politics and the political 
process is too sacred for me to allow 
these stooges of special interests 
around this town to prevail and pre-
vent us from restoring faith and con-
fidence in the American people and 
their electoral system. 

Again, I appreciate the patience of 
the Presiding Officer. 

I yield the floor. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in recess until 4 p.m. 

Thereupon, the Senate, at 3:04 p.m., 
recessed until 4 p.m. and reassembled 
when called to order by the Presiding 
Officer (Mr. CORNYN).

f 

INTERNET TAX 
NONDISCRIMINATION ACT 

The PRESIDING OFFICER. The Sen-
ate will resume consideration of S. 150. 

Mr. REID. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ANOTHER WEEK, ANOTHER CLOTURE VOTE 

Mr. BYRD. Mr. President, our coun-
try is facing record budget and trade 
deficits. We are in a war of our Presi-
dent’s choosing that is not, to put it 
mildly, going as well as had been ex-
pected. Millions of Americans are with-
out health care and millions more 
worry about the security of their jobs. 

These are troubled times and many 
issues clamor for the attention of the 
Senate. Yet what is the response of the 
Senate, the world’s greatest delibera-
tive body? Are we debating strategies 
to quell the violence in Iraq and bring 
our soldiers home? No. Are we consid-
ering plans to shore up Social Security 
and Medicare? No. Is the Senate delib-
erating on how to make America’s 
workforce more competitive? No. Is the 
Senate grappling with reauthorizing 
welfare reform or the highway bill? No. 

This great deliberative body which 
was forged by the Founding Fathers in 
the Great Compromise of July 16, 1787, 
has become a factory that manufac-
tures sound-bite votes that make great 
fodder for 30-second political ads but 
which do very little to address the 
many challenges facing this country. If 
this continues, I fear that the Senate 
will be little more than an insignifi-
cant arm of the political parties, and 
we may as well lower the flag that flies 
over this Capitol and wave the white 
flag of surrender in its place. 

Have we lost the will to legislate? Is 
the current leadership afraid to allow 
the Senate to work its will? The Re-
publican leadership seems to feel that 
their slim majority gives them a blank 
check to impose their exclusive agen-
da. Let me be clear. It does not. The 
Senate, by its very existence, embodies 
a core tenet in American democracy; 
namely, the principle that the minor-
ity—the minority, the Democrats as of 
now, the minority—has rights. The Re-
publican leadership is fast making the 
committee process a thing of the past. 
Furthermore, the leadership has done 
everything in its power to prevent 
Democratic Senators from getting 
votes on their amendments. 

The United States is faced with a 
trade deficit that has mushroomed to 
an all-time high for the third year in a 
row. Adding to that unfortunate situa-
tion, in August 2002, the World Trade 
Organization authorized the European 
Union to impose up to $4 billion in 
trade sanctions against the United 
States if provisions of the Tax Code 
were not repealed. How about that? 

The distinguish Republican leader 
brought up the Foreign Sales Corpora-
tion legislation to address this situa-
tion only after the sanctions were in 
place. After votes on only two amend-
ments, the majority wanted to shut 
down the amendment process—shut it 
down. Many reasons were given, but 
the truth is that they did not want to 
vote on an amendment dealing with 
overtime rules for American workers. 
Yes, the American workers. While 
American companies are losing their 
competitive edge, the ‘‘my way or the 
highway’’ approach of the leadership 
has delayed a final resolution on this 
bill. 

In the past, cloture was a rarely used 
procedural tool. When I came to this 
Senate, it was rarely used—only once 
in a while. Not so today. Cloture is rou-
tinely filed in an attempt to limit non-
germane amendments. Instead of the 
phrase, ‘‘another day, another dollar,’’ 
the Senate operates in an atmosphere 
of ‘‘another week, another cloture 
vote.’’ 

Last November, we had three cloture 
votes in one day. What great hopes the 
leadership must have had for the first 
two votes to schedule three in a row. 
How can such a move be seen as any-
thing more than political 
scorekeeping? 

This Senate has spent an extraor-
dinary amount of time and energy and 
effort on President Bush’s judicial 
nominees. In fact, last November the 
Senate set aside the VA–HUD appro-
priations bill to hold an overnight mar-
athon stunt—something to watch in-
deed, something to watch. What a 
sham. The majority actually set aside 
substantive legislation to conduct a 
circus—a circus—on the floor of the 
Senate. 

The VA–HUD appropriations bill was 
never completed. Instead, it was rolled 
into the Omnibus appropriations bill, 
as has become the unfortunate custom 

in recent years. We have had 17 cloture 
votes on 6 controversial and problem-
atic nominees. The response of the Re-
publican leadership and the adminis-
tration has not been to address the fun-
damental underlying concerns raised 
by various Senators. Oh, no, no nego-
tiation. Instead, they choose the course 
of holding cloture vote after cloture 
vote and then bash Democratic Sen-
ators as obstructionist. And just for 
good measure, the President, who has 
had 96 percent of his judges confirmed, 
moved two of these divisive nominees 
on to the bench in recess appoint-
ments. 

Now, I do not pretend that the con-
flict over judicial nominees began in 
this Senate or with the President, but 
I will state that this Senate leadership 
and this President have worked in con-
cert to further politicize the process by 
which we select members of the judici-
ary. 

And it is not just with judicial nomi-
nees that the Republican leadership is 
doing the White House’s bidding. The 
Republican leadership is controlled by 
this White House—controlled by this 
White House. Rather than have a legis-
lative branch which crafts a bill and 
then sends it to the President to sign 
or veto, this Republican leadership in 
the Senate and in the House has al-
lowed this President to control both 
ends of Pennsylvania Avenue. 

During the conference on the Omni-
bus appropriations bill, the Republican 
majority allowed this White House to 
assert itself and put in provisions that 
had been rejected by one or both 
Houses. Specifically, the provision to 
allow increased concentration of media 
ownership had been rejected by both 
the House and the Senate. However, it 
was included in the bill at the behest of 
the White House. Shameful. Yes, 
shameful. 

The House and the Senate were both 
on record as opposing overtime regula-
tions proposed by the Bush administra-
tion. Nevertheless, at the urging of the 
Bush White House, language to block 
implementation of these regulations 
was dropped from the conference re-
port—dropped from the conference re-
port. 

Another example of allowing the 
Bush White House to dictate the legis-
lation produced by the Congress is the 
highway bill. Here is a bill that is im-
portant to every State and every per-
son in the Union. Every Senator’s 
State will benefit from this bill. The 
transportation bills passed the House 
and the Senate by wide bipartisan ma-
jorities, majorities that could easily 
override a veto. Yet we are stalled be-
cause the Bush White House is demand-
ing that the cost of the highway bill be 
significantly lower than what was 
passed by both Houses of Congress.

This White House, under the Bush ad-
ministration, has threatened a veto if 
the cost of the bill is over its chosen 
number. What is meant by ‘‘its’’? 
Under the White House’s chosen num-
ber. Big daddy down at the White 
House, big daddy. 
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